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BAR BRIEFS

constitute the offense charged and hence there was no jurisdiction to
impose sentence, even upon plea of guilty. HELD: (Quoting Cornwell
vs. Association, 6 N. D. 201) "It is impossible to formulate a rule which
will constitute an unerring guide in assigning to cases which occupy
the debatable ground their respective places upon one side or the other
of the line which separates preparation from legal attempt. The question must, from its very nature, always remain difficult of solution.
The wisest course for tribunals to pursue with respect to it is to deal
with each cause as it arises, in the light of a few general principles
applicable to such cases." The writ of habeas corpus can not be utilized
as a substitute for an appeal. A mere error, within a court's jurisdiction, such as wrongly determining. the sufficiency of a statement of
facts in an information, can not be raised by such proceeding, as it is
limited to questions of jurisdiction.
-0Int. Harv. Co. vs. Olson: Defendant purcharsed a combine, giving
a chattel mortgage. Experts from the company were present when the
machine was started. It refused to work. Other experts came, but
were unsuccessful. Defendant then inquired where the machine was
to be returned. Other representatives called, seeking an adjustment.
It was agreed that defendant pay for the attachments, which were satisfactory. The negotiations also included pay for the use of the machine,
but no agreement was reached because defendant could not be satisfied
on wastage. The machine was then stored in defendant's shed. Two
actions, claim and delivery and foreclosure, were started after the
default. The defense was breach of warranty and rescission. The
trial court found for the defendant except as to certain attachments,
the amount of the freight paid, and the release of the notes and mortgage. HELD: Defendant gave the machine a fair trial. Sufficient
notice of rescission was given. Such notice is not required to be in
writing. The findings of the trial court in equity cases are not clothed
with the presumption of correctness. Section 5993a is binding. The
attachments, being bought on separate contract, and no rescission having
been made, plaintiff is entitled to their value, less the freight on the
machine.

JUDGE FISK

Chas. Joseph Fisk, born March 11, 1862, at Morrison, Ill., for many
years a practicing lawyer at Larimore, Grand Forks and Minot, secretary of the commission to revise the codes of North Dakota, city attorney at Grand Forks, assistant United States district attorney, Judge of
the District Court, Justice and Chief Justice of the State Supreme Court,
passed away May 8th at his home in Minot, ending a career of honor
and usefulness.
Judge Fisk was one of the most respected and loved members of
the profession in this state. He possessed a rare combination of talent
and temperament that gave to his every activity the impress of soundness and solidarity. He was keen, discerning, frank. He was happy,
rather than cheerful or merely jovial, a friend as soon as he became an
acquaintance. He joins the list of departed pioneers, that is lengthen-

BAR BRIEFS

ing all too rapidly during these trying times, after a reasonably long
life well spent. He wrote his own memorial in efficient, honest service
to his adopted State. We can not add to it. We can merely pay tribute to his devotion, his faithfulness, his loyalty, and permit that devotion,
that faithfulness, that loyalty to become an inspiration to us, inviting
and influencing us to attack our problems in the same courageous, capable manner. Thus we bow at the shrine of another patriotic pioneer.

REVIVING OLD STATUTES
In 1866 North Carolina adopted the following statute.
"Any two justices of the peace or any judge of the county in
which a person of the type described herein is supposed to lurk, shall,
upon information being presented to him or them in the form of a
written affidavit that a felony has been committed by any person and
that such person flees from justice, conceals himself and evades arrest
and service of the usual process of the law, issue proclamation against
said person requiring him forthwith to surrender himself, said proclamation to empower the sheriff to apprehend the person, such proclamation
to be published at the door of the courthouse and such other places as
may be directed by the judge or justices; and if such person does not
immediately surrender himself, any citizen may bring him to justice
and in case of flight or resistance by him after being called on and
warned to surrender, may slay him without accusation or impeachment
of any crime."
This outlawry statute was enacted as an emergency measure following the Civil War. Crime, at the time, was increasing, and morals
degenerating. The statute has been invoked a number of times recently,
with evident success in the war against organized crime, and other
legislatures may find in this sixty-six year old statute a weapon for the
better administration of present day justice.

PERPETUITIES
The law of perpetuities is strewn with technicalities. Its crochets
and circuities exhaust the best mentalities. It involutes inanities, the
meshes which immure it, tease the lips to pour profanities upon its
dark obscurities. Its maddening profundities wake murderous propensities. However sage the pundit, he's befuddled by its densities. Congeries of quiddities that tax the ingenuities-such are those drear
aridities, the rules of perpetuities.-Sap-pipiles.

MODERN GREELEY
The author of 'Go West, Young Man," if applied to for advice in
these strenuous times of modified prosperity, would probably offer
the following by way of direction: "If you want small, slow profits
and continuous, comfortless punishment, be a lawyer. If you desire
quick, quantitudinous iicome and uncertain unconfining incarceration,
be a bootlegger."

